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IN THE BIG SKY
COUNTRY, BUSINESS IS
DONE DIFFERENTLY

“Montana represents the untamed, the
wild, the natural…” reads the tagline on
Montana’s official state travel webpage.
It could also describe the relationship
between the employer and insurer when
it comes to claim handling. This is
because Montana follows a different
standard than other jurisdictions – one
that you should become familiar with if
you have any claim exposures in the state
of Montana.

An excerpt from the Montana Code
Annotated 2011 states:

39-71-107(2) All workers' compensation
and occupational disease claims filed
pursuant to the Workers' Compensation
Act must be examined by a claims
examiner in Montana. For a claim to be
considered as examined by a claims
examiner in Montana, the claims examiner
examining the claim is required to
determine the entitlement to benefits,
authorize payment of all benefits due,
manage the claim, have authority to settle
the claim, maintain an office located in
Montana, and examine Montana claims
from that office. Use of a mailbox or
maildrop in Montana does not constitute
maintaining an office in Montana.
http://data.opi.mt.gov/bills/mca/39/
71/39-71-107.htm

So what does this mean for employers?
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The employer is not permitted to have input
into or control over decisions regarding
liability, benefits payments, settlement,
vocational rehabilitation, medical treatment
and settlement amount. If the adjuster notes
show a request for authority to; 1) start
benefits, 2) pursue an IME or 3) settlement
authority, they are in violation of the
Montana code.

Also, the employer is considered neither a
part of the defense team nor a client of the
defense attorney. If an adjuster provides
access to privileged material (reserves, work
product, litigation plans and/or attorney
information) privilege is waived and the
claimant’s counsel may be entitled to the
information.

Additionally, Montana’s Constitution has
right-to-privacy provisions, which are strictly
enforced. They also have state statutory
provisions that relate to privacy of medical
records. Employers are not entitled to
medical information except for restrictions,
which permit an employer to formulate a
return-to-work option.

So what happens if an employer/insurer is in
violation of these provisions?

This issue of You Should Know is
one in a series of brief articles
designed to keep our clients
abreast of significant breaking
news in the claim and loss control
areas that could affect their
operations or exposures.
Additional information about this
and other topics can be obtained
from your Regional Strategic
Outcomes Practice Associate.

http://data.opi.mt.gov/bills/mca/39/71/39-71-107.htm
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If it is determined that an insurer involved the employer in the claim handling or decision
making process and that the actions were unreasonable, as a matter of law, they may award
a 20% penalty on all benefits and require the payment of attorney fees incurred by claimant.
In addition, a bad faith suit may be pursued naming the TPA adjuster, TPA company, insurer
and the employer.

Since Montana’s laws and regulations are inconsistent with standard industry practices, an
employer should review their current procedures, protocols, contracts and claim handling
instructions to ensure they are in compliance.

CONTACT

For additional information contact your Willis Client Advocate® or:

Mike Kenitz
Regional Practice Leader, Midwest Region
Willis Strategic Outcomes Practice
+1 412 645 8519
mike.kentiz@willis.com

For information on other claim and loss prevention issues or to read prior editions of
You Should Know or other Strategic Outcomes Practice publications, please visit our site
on willis.com.

The observations, comments and suggestions we have made in this publication are advisory and are not
intended nor should they be taken as legal advice. Please contact your own legal adviser for an analysis
of your specific facts and circumstances..
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