
MISSOURI HB 1540:
CORRECTING
THE ANOMALY
In Missouri, the relationship between
fellow employees involved in Workers’
Compensation accidents is often as
murky as the Big Muddy itself. Until
recently, employees could hold the
employer liable under Workers’
Compensation for workplace accidents
and fellow employees personally liable
for such accidents. A court of appeals
decision known Robinson v. Hooker, 323
S.W.3d 418 (Mo.App.W.D. 2010) created
this loophole and it has led to substantial
tort and insurance coverage litigation.
House Bill 1540 is a recent attempt to
correct this anomaly. Since HB 1540 is
not retroactive and went into effect on
August 28, 2012, companies doing
business in Missouri should be familiar
with the potential exposure to their
businesses and their employees.

An excerpt from House Bill 1540 passed
on July 10, 2012:

Section 287.120, RSMo: This
bill specifies that an
employee will not be liable
for a co-employee’s
workplace injury or death for
which compensation is
recoverable under the
workers’ compensation laws,
except that an employee will
not be released from liability
for injury or death if the
employee engaged in an
affirmative negligent act that
purposefully and
dangerously caused or
increased the risk of injury.
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The full bill can be accessed at:
http://www.house.mo.gov/billsummary.a
spx?bill=hb1540&year=2012&code=R

So what does this mean for employers and
employees in Missouri?

The Bill restores protections for co-
employees from personal lawsuits for their
role in honest accidents at work but does not
prevent lawsuits against employees whose
actions are purposeful, dangerous and result
in increased risk. HB 1540 effectively restores
the sole remedy of Workers’ Compensation in
Missouri and blocks access to co-employees
and their insurance policies.

As the Bill is not retroactive, a negligent
defendant may still be liable for on-the-job
injuries sustained by co-employees. This may
mean that business will need to determine
whether or not to pay for the defense of
employees accused of negligence. This
defense may need to be paid out of pocket.
Insurance carriers simply could not predict
that Missouri would create a legal loophole
that opened up the sole remedy to include
liability to fellow employees. Policy language
may limit defense of claims. For instance,
many home owners policies contain
exclusions for work exposures. Employers
may also find it difficult to convince a carrier
to pick up these defenses under their own
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workers’ compensation policies, as these polices are designed to defend the business entity
and not fellow employees. Similarly, general liability policies carry employee exclusions that
may also prevent a carrier from providing a defense. The good news is that defendants will
be immune from such claims arising from injuries occurring on or after August 28, 2012.

Additionally, on June 29, 2012, the Court of Appeals for the Western District clarified the
co-employee liability in Hansen v. Ritter, 2012 WL 2498845. In Hansen, plaintiffs brought a
wrongful death action against a supervisor when an employee was killed after a guard on a
wire-stranding machine gave way. Plaintiffs claimed the supervisor failed to warn the
employee of the defect. However, the court concluded that their argument merely claimed
that the supervisor failed to provide a safe place to work. This is a duty that the courts
determined could not be delegated to a fellow employee but was a duty owed from an
employer to their employees. This may be a litmus test for any co-employee liability case.
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