
YOU SHOULD KNOW

ARE YOU MANAGING 
YOUR COMMUNICATIONS 
TO PRESERVE 
INSURANCE COVERAGE?
Most insurance policies require a triggering event 
during the policy period. Commercial general 
liability policies and business auto policies 
typically require an “occurrence.” Other policies, 
such as Employment Practices Liability, Errors 
and Omissions, Pollution, and Directors and 
Officers are almost always triggered by notification 
of a claim. These are called “claims made and 
reported” policies.1 

Generally, in order to receive coverage under these 
policies, a claim must be made and reported to the 
carrier during the same policy period. This is true 
even if the policy is renewed with the same carrier 
the following year.

It is critical to determine exactly when a claim has 
been received. Without control over claim intake, 
the risk is high that a later filed lawsuit will be 
declined by the insurer.

HOW DOES THE POLICY 
DEFINE CLAIM?
Each policy must be reviewed to determine 
exactly how a claim is defined.2 Employment 
Practices Liability policies typically define a claim 
as: (1) “a written demand…for monetary or 
non-monetary…relief” and (2) “a civil, 
administrative, or regulatory investigation…
commenced by the filing of a notice of charges, 
investigative order, or similar document.”

This language is very broad. A lawsuit is not 
required. A letter satisfies the writing requirement. 
Even an email would be sufficient. The writing 
need not come from an attorney but could be 
directly from the claimant. So long as there is a 
demand for some form of redress, the writing likely 
meets the claim requirements.

If the writing comes out of an administrative 
or regulatory proceeding it need not ask 
for any relief, so long as it is part of the 
investigation. By this definition, a standard 
EEOC/state agency notice requesting 
information, even if it results in a dismissal 
or a right to sue letter would be a claim. If this 
standard notice is not forwarded to the carrier 
and a lawsuit is brought in the following policy 
year, the carrier will likely decline coverage.

An insured’s understanding of a letter as 
nothing more than a venting of frustration 
or a request to negotiate is irrelevant. An 
expectation that the employee’s complaints 
are without merit likewise is unlikely to 
excuse a failure to tender the underlying claim 
to the insurer.

Generally, an insurer is not required to 
present any evidence of prejudice resulting 
from the delayed notice. It can demand strict 
compliance or decline coverage.

NOT ALL 
CORRESPONDENCE 
ABOUT A WRONG 
IS A CLAIM
Many courts have been asked to determine 
whether a communication is a demand for 
relief and, therefore, a claim. Some courts 
have defined “demand” to mean an “assertion 
of right” or an “insistence on some course of 
action.” Compare this with a “request for an 
explanation, expression of dissatisfaction, or 
lodging of a grievance” – which are not claims.

A demand should also request relief, such as 
damages. However, a demand may be inferred 
from a threat to sue. Naming a specific 
amount is not required. A cover letter and a 
draft complaint is probably enough. An email 
summarizing an oral settlement offer has been 
found to be sufficient.
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BEST PRACTICES
Clearly, no one wants to litigate with their insurer over the details contained in a letter, while paying 
for their own defense against the claimant’s lawsuit. The best way to protect oneself is to implement 
procedures that ensure all potential claims are tendered in a timely manner.

We recommend:
�  Inventory your insurance portfolio to determine which policies are “claims made and reported.” 

�  Know the tender requirements in your claims made policies – some policies have specific 
requirements, such as 30 days from knowledge of claim and/or “as soon as practicable.”

�  Establish a top-to-bottom process to identify any written communication that may amount to 
a claim.

�  Educate all process participants (Risk Management, HR, Executive, Legal, mail room staff) as to 
what makes up a claim and to whom to send it.

�  Make sure your education process is ongoing to deal with change-over.

�  Provide appropriate policy year end oversight to ensure all potential claims have been reviewed 
and tendered if/when appropriate (such as prior to policy end or any extended notice periods).

If you have any questions or would like additional information please contact your local  
Willis Claim Consultant or:

CONTACT

Greg A. Phipps
Senior Claim Consultant
Risk Control and Claim Advocacy Practice
greg.phipps@willis.com

1  A number of courts have made a distinction between “claims made” and “claims made and reported” policies. This 
distinction may be drawn based on whether the tender requirements are open ended (“as soon as practicable”) or 
definitive (“as soon as practicable but in no event later than 60 days”). Claims made policies (open ended) may be 
construed similarly to occurrence based policies in certain jurisdictions.

2    This article can only address general concepts. Additional review of policy language and specific facts related to a 
particular claim is necessary to determine the best course of action.
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