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Back in 2013, reforms passed by the Oklahoma Legislature 
created the Oklahoma Workers’ Compensation Act and placed 
the Act under Title 85(A) of the Oklahoma Statutes. The 
published intent of the Act was to move the state’s workers’ 
compensation system from an adversarial (court-based) 
model to an administrative system. The Act also provided 
that employers, based upon certain criteria, could “opt out” 
of workers’ compensation entirely, although the employers 
who took that option were required to have privately managed 
plans. The Act took effect on February 1, 2014. As part of the 
new Workers’ Compensation Act, the legislature also repealed 
all of the existing workers’ compensation statutes found in 
Title 85. In a Willis You Should Know dated July 2013, we 
noted that speculation abounded that several sections of the 
Act may be unconstitutional and may be challenged. The 
Advisory Council on Workers’ Compensation (appointees 
by the governor, speaker and pro tem) also advised that 
several sections may be unconstitutional.   You Should 
Know – Sweeping Changes to the Oklahoma Workers’ 
Compensation Act

On January 9, 2015,  a judge in Pottawatomie County ruled 
that an injured worker can sue his employer for negligence 

because the injury was “foreseeable” and therefore was not 
covered by the state’s workers’ compensation act. Darrell 
Duck was an employee of Hibdon Tire Plus and allegedly 
suffered injuries to his neck and back on February 19, 2014 
while using equipment to try to loosen a bolt on a wheel in 
his employer’s tire shop. The court, interpreting Section2(9)
(a) of Title 85(A), which states:

9. a. “Compensable injury” means damage or harm to the 
physical structure of the body, or prosthetic appliances, 
including eyeglasses, contact lenses, or hearing aids, 
caused solely as the result of either an accident, 
cumulative trauma or occupational disease arising out 
of the course and scope of employment.  An “accident” 
means an event involving factors external to the 
employee that:

 (1) was unintended, unanticipated, unforeseen,   
 unplanned and unexpected,

 (2) occurred at a specifically identifiable time and  place,

 (3) occurred by chance or from unknown causes, and

 (4) was independent of sickness, mental incapacity,  
 bodily infirmity or any other cause. 
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CHAOS CONTINUES AROUND THE OKLAHOMA  
WORKERS’ COMPENSATION ACT – THE ASSAULT  
ON “EXCLUSIVE REMEDY” 
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The Oklahoma court ruled that an accident must be 
“unforeseen” to be a compensable workers’ compensation 
injury under the new Workers’ Compensation Act. The 
court further found that Duck’s injury in this case was 
foreseeable and denied the employer’s motion to dismiss 
Duck’s negligence claim. Duck now has a right to sue his 
employer for compensation in state court before a jury. 

At stake is “exclusive remedy.” “Exclusive remedy” is part of 
the “Grand Bargain” forged over 100 years ago in Oklahoma 
and other states. Under the Grand Bargain, injured workers 
gave up the right to sue their employers for negligence and 
pain and suffering and agreed to accept a certain but lesser 
amount for lost wages and medical benefits, except in cases 
of intentional wrongdoing. Employers gave up the right 
to claim the injury was due to the worker’s negligence and 
avoid all liability for the injury. 

The requirement that a compensable accident must be 
“unforeseen” eliminates from the workers’ compensation 
system the vast majority of all accidental injuries. Some 
examples:

 � A warehouse worker might suffer an injury while 
lifting boxes

 � A tire plant worker might rip a muscle in his arm 
while handling a large bundle of material

 � A truck driver might be injured or killed as a result of 
a motor vehicle accident

 � A store clerk might be injured when boxes on an 
overhead shelf fall

 � An oilfield worker might suffer a crush injury when 
pulling pipe from a hole

All of these injuries are reasonably foreseeable. If all these 
types of accidents are moved to district courts, the result 
will be chaos.  In his decision to deny the employer’s motion 
to dismiss, which asserted that Duck’s negligence claim 
was subject to the exclusive jurisdiction of the Workers’ 
Compensation Court, the judge found Duck’s injury was 
subject to the Oklahoma Workers’ Compensation Act and 
a foreseeable accident. He also certified the order to the 
Oklahoma Supreme Court. Under 12 O.S. § 952, this court 
has the discretion to hear important interlocutory orders. 
Both parties may independently ask the court to retain the 
appeal due to the chance injured workers will begin suing 
employers in district court, rather than seeking a remedy 
before the Workers’ Compensation Commission. 

This decision raises several questions:

 � Have employers lost that immunity from district 
court lawsuits that “exclusive remedy” gave them for 
more than 100 years?

 � Will the poorly written Title 85(A) result in 
employers now being subject to jury awards and 
huge legal fees in cases that were once handled 
routinely by the Workers’ Compensation Court?

 � While defending an employer before the Workers’ 
Compensation Commission and presenting the 
“unforeseen accident” defense, will that defense 
give rise to district court litigation if the Workers’ 
Compensation Commission denies the claim?

There are two possible fixes to this dilemma. First, the 
Oklahoma Supreme Court could vacate the district 
court’s ruling. That could be problematic as the Workers’ 
Compensation Act mandates that all courts strictly 
construe the language of Title 85(A). This may shackle 
the Supreme Court and force it to agree that the district 
court’s interpretation that only unforeseen work-related 
injuries are covered under the Oklahoma Workers’ 
Compensation Act. A more likely fix is that the legislature 
will set forth a new definition to include all work-related 
injuries. If the legislature passes an amendment, which is 
expected, the amendment will not be retroactive and will 
be in place at the earliest on September 1, 2015. This still 
gives approximately 18 months of potential district court 
exposure to employers. 

The “exclusive remedy” question is not limited to 
Oklahoma. In Padgett v. State of Florida, a Florida judge 
with very little experience with workers’ compensation, 
declared the entire system unconstitutional. The basis for 
the judge’s ruling is that over the years the Florida Workers’ 
Compensation Act’s original grant of benefits for permanent 
disability, which was part of the Grand Bargain, has been so 
eroded as to no longer serve as an adequate remedy.

In a Willis Blog, (Miami Heat-Florida Feeling the 
Impact of Decision Affecting the Future of Workers’ 
Comp) Joe Picone, Willis’s Claim Consulting Practice 
Leader, asked, “Are these types of rulings a push for 
a nationalized Workers’ Compensation process; are 
we seeing the next wave of thoughts that will build 
into momentum for such a major change to Workers’ 
Compensation?” While it is doubtful there will be a 
nationalization of workers’ compensation in the near 
future, it will continue as a subject for discussion by all 
interested parties.  

http://media.miamiherald.com/smedia/2014/08/14/12/01/1wvUAW.So.56.pdf
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So, what is a client to do at this time? Don’t wait for the final decisions!  Get involved in any way your company can:

 � Accept that long term there will likely be some change in the future for Oklahoma WC that will increase costs  
for employers.

 � If you have employees in Oklahoma, expect a potential volume of liability claims for what would normally be  
WC claims.

 � Strategize now with your broker/TPA/legal teams on how you will change your claim and investigation process.

 � Employers, if defending liability claims, should use all available defenses, cross claims, etc. Employers need to 
show the plaintiffs that “exclusive remedy” does work in Oklahoma and that without “exclusive remedy,” there 
will be lengthy delays in getting benefits for workers, extensive legal proceedings and exorbitant legal costs.  Many 
employees do not have the means to go without income or medical benefits for two or more years waiting for their 
case to reach trial.

(Special acknowledgement to Jeffrey D. Black, attorney with Bonham and Howard, Oklahoma City, OK, who assisted in writing 
this article.)
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