
ATTORNEY-CLIENT
PRIVILEGE –
TEXAS STYLE

THE CASE
A recent Texas Supreme Court decision
considers the relationship between an
insurer and an employer in terms of
attorney-client privilege in a workers’
compensation context. (In re XL
Specialty Insurance Company and
Cambridge Integrated Services Group,
Inc., No. 10-0960Texas Supreme Court –
June 29, 2012). But here’s the rub: the
attorney-client privilege does not extend
to the interaction between the insurer’s
attorney and the employer.

CASE BACKGROUND
XL was the employer’s workers’ comp
insurer; the employee sought workers’
comp benefits. XL’s third-party
administrator (TPA) denied the claim. XL
hired outside counsel to handle the case,
which involved the insurer’s attorney
communicating with both the TPA and
the employer during the proceedings.

In re XL, the court held that in a bad faith
action brought by an injured employee
against a workers’ compensation insurer,
attorney-client privilege does not protect
communications between the insurer’s
lawyer and the employer during the
underlying proceedings. The
communications sought were both direct
communications and communications
for which the employer was copied. The
court ultimately ruled that there was no
privilege between the attorney and the
employer that would protect those
communications from discovery.
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CASE IMPACT
As a direct result of this case, carriers are
taking actions to preserve the attorney-client
privilege between themselves and their
attorneys. For all intents and purposes, these
informational restrictions terminate the
direct or indirect communications between
an insurer-retained attorney and an employer
in WC cases in Texas. These restrictions
would include letters from the attorney and
notes placed in the electronic claim file
summarizing attorney communications by
adjusters.

Obviously, this ruling generates considerable
angst among employers that have a vested
interest in the swift and equitable resolution
of WC cases, and especially those having large
deductibles or concerns about the adverse
experience modifier rating (EMR)
development. Employers generally want
unedited information on their employee’s
injury recovery, as well as the opportunity to
influence legal strategy and provide
clarification to insurers on issues that may be
misunderstood or confusing.

Carriers acknowledge that communications
between the insurer and insured in workers’
compensation cases are vital to the outcome
of the case for both the insurer and the
injured worker. Insurers will strive to
overcome any apparent barriers that these
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cases present through communications with the employer that do not jeopardize the benefits of the
uninhibited communications between them and their attorneys, which are imperative in a disputed case.

Pre-claim and claim communication between the employer and the insurer remains critical to positive
outcomes in workers’ compensation cases in Texas. It is reasonable to structure communication(s), oral
and/or written, in such a fashion as to not adversely impact the attorney-client protections afforded the
insurer.

An issue not raised by the parties in the Texas Supreme Court in this decision is how the privilege would
be affected if, based upon common interest, the employer and its insurer jointly retain the attorney who
is defending the underlying action. In this case, it is possible that there would be no degradation of the
privilege between the insurer and the insurer’s attorney. In the event the employer does not wish to
engage in an attorney-client relationship with the carrier-selected attorney, the insurer can still impart,
whether orally or in writing, strategy gleaned from attorney-client communications in such a fashion as
to not jeopardize the privilege. Professionally expressed, precisely worded claim file adjuster notes can
also accomplish this goal.

* Note that in a workers’ compensation case, the employee is the petitioner and the employer’s insurer is
the respondent. As such, the employer is not a named party in the petition. Technically, an employer is
not a party to the action. This presumes that the employer has not disputed the claim pursuant to the
Employer Bill Of Rights (Texas).
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