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FLORIDA WORKERS’

COMPENSATION 

TEMPORARY TOTAL

DISABILITY CHANGES

FROM 104 TO 260

WEEKS

In an unusual decision, Florida’s First
District Court of Appeals ruled Florida
Statute § 440.15 (2)(a) (which limits
Temporary Benefits to 104 weeks)
unconstitutional and has increased
statutory limits to 260 weeks.

The new limit will cause a dramatic
increase in the cost of a claim where the
injured worker has not reached maximum
medical improvement (MMI) at the 104
week statutory limit. Is this the beginning
of the injured workers bar raising the
constitutionality of other more
ambiguous language in the statutes?
Could this ruling have an effect on
premiums?

HISTORY, IMPLICATIONS

On February 28, 2013, the First District
Court of Appeals decided the case of
Westphal v. City of St. Petersburg, Case 
No. 1D12-3563. Mr. Westphal was a first-
responder and firefighter for the city of 
St. Petersburg, FL. On December 11, 2009,
he (injured worker) was injured in the
course and scope of his employment. The
employer/carrier selected and authorized
the physicians that provided treatment.
Mr. Westphal underwent several surgical
procedures culminating in a 5-level fusion
of his back.

This issue of You Should Know is one in a

series of brief articles designed to keep

our clients abreast of significant breaking

news in the claim and loss control areas

that could affect their operations or

exposures. Additional information about

this and other topics can be obtained from

your Regional Risk Control and Claim

Advocacy Practice  Associate.

Westphal had not reached MMI after
exhausting 104 weeks of temporary benefits.
Additionally, although not fully discussed, it
appears that the treating physicians did not
know when he would be at MMI. When asked
to speculate, the treating physician could not
give an opinion as to the patient’s ability to
work after the projected MMI date. In
response to the exhaustion of the 104 weeks,
the insurance carrier speculated on the
impairment rating and initiated Impairment
Benefits. Nine months after reaching MMI
the carrier started handling the claim as a
permanent total disability claim even though
he had not been deemed permanently totally
disabled by the physician.

Westphal retained counsel and filed a Petition
for Benefits requesting Permanent Total
Disability Benefits (OJCC Case No. 10-
019508SLR). He argued that he had a
presumptive PTD condition enumerated in
F.S. 440.15 (1), which was rejected. In
accordance with the Matrix Employee
Leasing, Inc. v. Hadley, 78 So. 3d 621 (Fla. 1st
DCA 2011), the Judge of Compensation
Claims (JCC) indicated that the injured
worker was ineligible for Permanent Total
Disability because he had not reached MMI
and no evidence was presented that when he
reached MMI he would not be able to work.
Interestingly, according to the order at the
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JCC level, counsel for the injured worker did
not make the argument at the trial level that
he was entitled to Temporary Total Disability
benefits after the 104 weeks.

The order was appealed to the First District
Court of Appeals, which ruled that Florida
Statute § 440.15 (2)(a), limiting Temporary
Benefits to 104 weeks, was unconstitutional
under Art. I § 21 of the Florida Constitution,
which states, “The Courts shall be open to
every person for redress or any injury, and
justice shall be administered without sale,
denial or delay.” The First DCA used this
provision and wrote significantly about
“Natural Justice” as a reason to strike the
statutory provision that limited temporary
total benefits to 104 weeks.

Once the DCA found F.S. § 440.15 (2)(a)
unconstitutional, it then used a court-made
doctrine to strike the specific section without
striking all of F.S.§ 440, determining that
under the doctrine of Judicial Revival it
would go back to the last constitutional
enactment of the statute, which would be the
1991 version. As such, 260 weeks of
temporary benefits is now the limit. The
decision only applies from the date of the
decision forward and does not apply to any
find order before February 28, 2013.

Per Robert Griffis, attorney at Jones, Hurley,
Hand in Orlando, a number of issues
surrounding the court’s opinion could cause
concern for employers/carriers. While the
major decision from this case was that the
TTD rate was increased from two to five
years, the court implied that a number of
provision in § 440 may not be constitutional.
Specifically, the court discussed the ability to
choose the treating physicians by the
employer/carrier, maximum compensation
rate and the ability of the carrier to
communicate with the physicians without the
knowledge or consent of the injured worker

and/or through his/her attorney. (Attorney
fees were not mentioned in the order.)

Griffis states that employer/carriers should be
prepared for aggressive new filings for
benefits that are not in the current statute. In
his opinion, it would not be surprising to see:

1. Wage-loss claims
2. Objection to ex-parte communication

with treating physicians
3. Attorney fees on an hourly basis
4. Employer/carrier’s ability to select the

treating physician
5. Payment of IME fees by the

employer/carrier without a managed
care arrangement

6. More than one IME
7. PTD claims based on the old Social

Security grids
8. Psychiatric benefits for more than six

months
9. Arguments that the E/C is not allowed to

discover medical records from treatment
before the date of accident

Employers should be prepared to defend
against strange requests for benefits that are
not found in the current statute. Until the
Supreme Court gives guidance, defending
against Petition for Benefits is going to
require…flexibility!!!

Note: The Attorney General and the Solicitor
General have requested a rehearing by the
full panel of 15 judges to review the issue of
constitutionality and the extended benefit
period. We should have an answer shortly
regarding when this hearing will take place.
We also hope for answers to the following
questions.

n What happens if, at the end of the 104
weeks of paying temporary benefits, it is
determined that the injured worker will
not be permanently and totally disabled?
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n What happens if the injured employee is
still not at maximum medical improvement
at the end of the 260 week period?

n What is the financial impact of this case
in the workers’ compensation system,
and will this case result in an increase in
premiums payable by industry either
through a “law only filing” or through the
normal annual filing for rate
determinations by NCCI? (NCCI is in the
process of analyzing the case for any
ratemaking impact.)

These questions and many more will be
forthcoming while the workers’
compensation system assesses the full impact
of this case. In the meantime, we will
continue to monitor developments.

The bad news: the Westphal case will
generate more litigation and increase
indemnity exposure.

The good news: the case may help decrease
Permanent Total Disability (PTD) litigation
and help avoid premature determinations to
PTD.
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